Sespe Creek Overflow Bridge Reconstruction — Planning, Design & Compliance
Agreement between VCTC and RailPros, Inc.

AGREEMENT BETWEEN
VENTURA COUNTY TRANSPORTATION COMMISSION
AND
RAILPROS, INC.
FOR PLANNING, DESIGN, AND ENVIRONMENTAL COMPLIANCE
TO RECONSTRUCT THE SESPE CREEK OVERFLOW BRIDGE
ON THE SANTA PAULA BRANCH LINE

ARTICLE | — INTRODUCTION

A. This AGREEMENT is between the following named, hereinafter referred to as, CONSULTANT
and the Ventura County Transportation Commission, hereinafter referred to as, VCTC:

The name of the “CONSULTANT” is as follows:
RailPros, Inc.
Incorporated in the State of California

The Project Manager for the CONSULTANT will be: Ms. Julina Corona, PE

The Contract Administrator for VCTC will be: Ms. Amanda Fagan

B. The work to be performed under this AGREEMENT is described in Article 11l Statement of Work
and the approved CONSULTANT’s Cost Proposal dated May 12, 2023. The approved
CONSULTANT’s Cost Proposal is attached hereto (Attachment A) and incorporated by reference.
If there is any conflict between the approved Cost Proposal and this AGREEMENT, this
AGREEMENT shall take precedence.

C. CONSULTANT agrees to the fullest extent permitted by law, to indemnify, protect, defend, and
hold harmless VCTC, its officers, officials, agents, employees and volunteers from and against
any and all claims, damages, demands, liability, costs, losses and expenses, including without
limitation, court costs and reasonable attorneys’ and expert witness fees, arising out of any failure
to comply with applicable law, any injury to or death of any person(s), damage to property, loss of
use of property, economic loss or otherwise arising out of the performance of the work described
herein, to the extent caused by a negligent act or negligent failure to act, errors, omissions,
recklessness or willful misconduct incident to the performance of this AGREEMENT on the part of
CONSULTANT, except such loss or damage which was caused by the sole negligence, or willful
misconduct of VCTC, as determined by a Court of competent jurisdiction. The provisions of this
section shall survive termination or suspension of this AGREEMENT.

D. CONSULTANT in the performance of this AGREEMENT, shall act in an independent capacity. It
is understood and agreed that CONSULTANT (including CONSULTANT's employees) is an
independent contractor and that no relationship of employer-employee exists between the Parties
hereto. CONSULTANT's assigned personnel shall not be entitled to any benefits payable to
employees of City.

E. VCTC is not required to make any deductions or withholdings from the compensation payable to
CONSULTANT under the provisions of the AGREEMENT and is not required to issue W-2 Forms
for income and employment tax purposes for any of CONSULTANT's assigned personnel.
CONSULTANT, in the performance of its obligation hereunder, is only subject to the control or
direction of the VCTC as to the designation of tasks to be performed and the results to be
accomplished.

F. Any third-party person(s) employed by CONSULTANT shall be entirely and exclusively under the
direction, supervision, and control of CONSULTANT. CONSULTANT hereby indemnifies and
holds VCTC harmless from any and all claims that may be made against City based upon any
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contention by any third party that an employer-employee relationship exists by reason of this
AGREEMENT.

G. Except as expressly authorized herein, CONSULTANT's obligations under this AGREEMENT are
not assignable or transferable, and CONSULTANT shall not subcontract any work, without the
prior written approval of the VCTC. However, claims for money due or which become due to
CONSULTANT from City under this AGREEMENT may be assigned to a financial institution or to
a trustee in bankruptcy, without such approval. Notice of any assignment or transfer whether
voluntary or involuntary shall be furnished promptly to the VCTC.

H. CONSULTANT shall be as fully responsible to the VCTC for the negligent acts and omissions of
its contractors and subcontractors or subconsultants, and of persons either directly or indirectly
employed by them, in the same manner as persons directly employed by CONSULTANT.

I.  No alteration or variation of the terms of this AGREEMENT shall be valid, unless made in writing
and signed by the parties authorized to bind the parties; and no oral understanding or agreement
not incorporated herein, shall be binding on any of the parties hereto.

J. The consideration to be paid to CONSULTANT as provided herein, shall be in compensation for
all of CONSULTANT’s expenses incurred in the performance hereof, including travel and per
diem, unless otherwise expressly so provided.

ARTICLE Il - CONSULTANT’S REPORTS OR MEETINGS

A. CONSULTANT shall submit progress reports at least once a month. The report should be
sufficiently detailed for the VCTC’s Contract Administrator to determine, if CONSULTANT is
performing to expectations, or is on schedule; to provide communication of interim findings, and
to sufficiently address any difficulties or special problems encountered, so remedies can be
developed.

B. CONSULTANT'’s Project Manager shall meet with VCTC’s Contract Administrator, as needed, to
discuss progress on the AGREEMENT.

ARTICLE Ill - STATEMENT OF WORK
A. CONSULTANT Services

The purpose of this solicitation is to develop and deliver the design, plans and specifications,
environmental compliance and permitting, and project management support services to
reconstruct damaged portions of the Sespe Creek Overflow Bridge. The scope of services
requested includes the following:

a. Compliance with all applicable State and Federal Environmental Laws and
Permitting Requirements, including but not limited to:

i. State (California Environmental Quality Act, California Endangered Species Act,
California Native American Historic Resource Protection Act, Porter Cologne
Water Quality Control Act, California Fish and Game Code, California Clean Air
Act, California Migratory Bird Act, Other State Laws and Executive Orders)

ii. Federal (National Environmental Policy Act, Endangered Species Act, National
Historic Preservation Act, Clean Water Act, Clean Air Act, Migratory Bird Treaty
Act, Other Federal Laws and Executive Orders)

b. Structural design and engineering, and development of plans and specifications, to
restore pre-disaster design, capacity, and function of the Sespe Creek Overflow railroad
bridge, consistent with Federal Railroad Administration (FRA), California Public Utilities
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Commission (CPUC), and Southern California Regional Rail Authority (SCRRA)
standards;

c. Evaluate the potential for cost effective design variations to mitigate future hazards,
including but not limited to extending the bridge for one additional span;

d. Project management support services, including assistance to VCTC to prepare
construction bid documents; and

e. Coordination with the Railroad Operator, Sierra Northern Railway.
Right of Way

All work shall take place within the existing Santa Paula Branch Line right-of-way owned by the
Ventura County Transportation Commission.

Surveys

The CONSULTANT is responsible for conducting any field surveys required to complete the
scope of services.

Subsurface Investigations

The CONSULTANT has responsibility for making any subsurface investigations that may be
required to complete the scope of work.

VCTC Obligations

All data applicable to the project and in possession of VCTC, another agency, or government
agency that are to be made available to CONSULTANT are referred to in the AGREEMENT. Any
other assistance or services to be furnished to CONSULTANT are to be stated clearly.

Conferences, Site Visits, Inspection of Work

This AGREEMENT provides for conferences as needed, visits to the site, and inspection of the
work by representatives of the VCTC, State, and/or FEMA. Costs incurred by CONSULTANT for
meetings, subsequent to the initial meeting shall be included in the fee.

. Checking Shop Drawings

Payment for checking shop drawings by CONSULTANT may be included in the AGREEMENT
fee.

CONSULTANT Services During Construction

CONSULTANT’s services may be requested during the course of construction as material testing,
construction surveys, etc., are completed. Payment for these services will be on a time and
material basis based on the rates specified under this AGREEMENT.

Documentation and Schedules

CONSULTANT shall document the results of the work to the satisfaction of VCTC, and if
applicable, the State and FEMA. This may include preparation of progress and final reports,
plans, specifications and estimates, or similar evidence of attainment of the AGREEMENT
objectives.
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Deliverables and Number of Copies

The CONSULTANT shall furnish three (3) hard copies and one (1) electronic copy of deliverables,
including reports, brochures, sets of plans, specifications, and maps.

ARTICLE IV - PERFORMANCE PERIOD

A. This AGREEMENT shall go into effect on June 5, 2023, contingent upon approval by VCTC, and
CONSULTANT shall commence work after notification to proceed by VCTC’S Contract Administrator.
The AGREEMENT shall end on June 30, 2024, unless extended by AGREEMENT amendment.

B. CONSULTANT is advised that any recommendation for AGREEMENT award is not binding on VCTC
until the AGREEMENT is fully executed and approved by VCTC.

ARTICLE V — ALLOWABLE COSTS AND PAYMENTS

A

The method of payment for this AGREEMENT will be based on lump sum. The total lump sum
price paid to CONSULTANT will include compensation for all work and deliverables, including
travel and equipment described in Article Il Statement of Work. No additional compensation will
be paid to CONSULTANT, unless there is a change in the scope of the work or the scope of the
project. In the instance of a change in the scope of work or scope of the project, adjustment to
the total lump sum compensation will be negotiated between CONSULTANT and VCTC.
Adjustment in the total lump sum compensation will not be effective until authorized by
AGREEMENT amendment and approved by VCTC.

Progress payments may be made monthly in arrears based on the percentage of work completed
by CONSULTANT. If CONSULTANT fails to submit the required deliverable items according to
the schedule set forth in Article Il Statement of Work, VCTC shall have the right to delay
payment or terminate this AGREEMENT in accordance with the provisions of Article VI
Termination.

CONSULTANT shall not commence performance of work or services until this AGREEMENT has
been approved by VCTC and notification to proceed has been issued by VCTC’S Contract
Administrator. No payment will be made prior to approval of any work, or for any work performed
prior to approval of this AGREEMENT.

CONSULTANT will be reimbursed within thirty (30) days upon receipt by VCTC’S Contract
Administrator of itemized invoices in duplicate. Invoices shall be submitted no later than thirty (30)
calendar days after the performance of work for which CONSULTANT is billing. Invoices shall
detail the work performed on each milestone, on each project as applicable. Invoices shall follow
the format stipulated for the approved Cost Proposal and shall reference this AGREEMENT
number and project title. Final invoice must contain the final cost and all credits due VCTC that
include any equipment purchased under the provisions of Article XI Equipment Purchase. The
final invoice must be submitted within sixty (60) calendar days after completion of
CONSULTANT’s work unless a later date is approved by the VCTC. Invoices shall be mailed to
VCTC’s Contract Administrator at the following address:

Ventura County Transportation Commission
Attn: Amanda Fagan

751 E. Daily Dr., Suite 420

Camarillo, CA 93010

The total amount payable by VCTC shall not exceed $791,998.00.
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ARTICLE VI - TERMINATION

A. This AGREEMENT may be terminated by VCTC, provided that VCTC gives not less than thirty (30)
calendar days’ written notice (delivered by certified mail, return receipt requested) of intent to
terminate. Upon termination, VCTC shall be entitled to all work, including but not limited to, reports,
investigations, appraisals, inventories, studies, analyses, drawings and data estimates performed to
that date, whether completed or not.

B. VCTC may temporarily suspend this AGREEMENT, at no additional cost to VCTC, provided that
CONSULTANT is given written notice (delivered by certified mail, return receipt requested) of
temporary suspension. If VCTC gives such notice of temporary suspension, CONSULTANT shall
immediately suspend its activities under this AGREEMENT. A temporary suspension may be issued
concurrent with the notice of termination.

C. Notwithstanding any provisions of this AGREEMENT, CONSULTANT shall not be relieved of liability
to VCTC for damages sustained by City by virtue of any breach of this AGREEMENT by
CONSULTANT, and City may withhold any payments due to CONSULTANT until such time as the
exact amount of damages, if any, due City from CONSULTANT is determined.

D. Inthe event of termination, CONSULTANT shall be compensated for work satisfactorily completed
consistent with this AGREEMENT. Upon termination, VCTC shall be entitled to all work, including but
not limited to, reports, investigations, appraisals, inventories, studies, analyses, drawings and data
estimates performed to that date, whether completed or not.

ARTICLE VIl - COST PRINCIPLES AND ADMINISTRATIVE REQUIREMENTS

A. The CONSULTANT agrees that 48 CFR 31, Contract Cost Principles and Procedures, shall be used
to determine the allowability of individual terms of cost.

B. The CONSULTANT also agrees to comply with Federal procedures in accordance with 2 CFR 200,
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards.

C. Any costs for which payment has been made to the CONSULTANT that are determined by
subsequent audit to be unallowable under 48 CFR 31 or 2 CFR 200 are subject to repayment by the
CONSULTANT to VCTC.

D. When a CONSULTANT or Subconsultant is a Non-Profit Organization or an Institution of Higher
Education, the Cost Principles for Title 2 CFR 200, Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards shall apply.

ARTICLE VIl - RETENTION OF RECORD/AUDITS

For the purpose of determining compliance with Gov. Code § 8546.7, the CONSULTANT,
Subconsultants, and VCTC shall maintain all books, documents, papers, accounting records,
Independent CPA Audited Indirect Cost Rate workpapers, and other evidence pertaining to the
performance of the AGREEMENT including, but not limited to, the costs of administering the
AGREEMENT. All parties, including the CONSULTANT’s Independent CPA, shall make such workpapers
and materials available at their respective offices at all reasonable times during the AGREEMENT period
and for three (3) years from the date of final payment under the AGREEMENT and records for real
property and equipment acquired with federal funds must be retained for three (3) years after final
disposition. VCTC, Caltrans Auditor, FEMA, or any duly authorized representative of the Federal
government having jurisdiction under Federal laws or regulations (including the basis of Federal funding
in whole or in part) shall have access to any books, records, and documents of the CONSULTANT,
Subconsultants, and the CONSULTANT’s Independent CPA, that are pertinent to the AGREEMENT for
audits, examinations, workpaper review, excerpts, and transactions, and copies thereof shall be
furnished if requested without limitation. CONSULTANT agrees to permit any of the above listed parties
to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed.
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ARTICLE IX — AUDIT REVIEW PROCEDURES

A

Any dispute concerning a question of fact arising under an interim or post audit of this AGREEMENT
that is not disposed of by AGREEMENT, shall be reviewed by VCTC’S Chief Financial Officer.

Not later than thirty (30) calendar days after issuance of the final audit report, CONSULTANT may
request a review by VCTC’S Chief Financial Officer of unresolved audit issues. The request for
review will be submitted in writing.

Neither the pendency of a dispute nor its consideration by VCTC will excuse CONSULTANT from full
and timely performance, in accordance with the terms of this AGREEMENT.

CONSULTANT and subconsultant AGREEMENTS, including cost proposals and Indirect Cost Rates
(ICR), may be subject to audits or reviews such as, but not limited to, an AGREEMENT audit, an
incurred cost audit, an ICR Audit, or a CPA ICR audit work paper review. If selected for audit or
review, the AGREEMENT, cost proposal and ICR and related work papers, if applicable, will be
reviewed to verify compliance with 48 CFR 31 and other related laws and regulations. In the
instances of a CPA ICR audit work paper review it is CONSULTANT’s responsibility to ensure
federal, VCTC, or local government officials are allowed full access to the CPA’s work papers
including making copies as necessary. The AGREEMENT, cost proposal, and ICR shall be adjusted
by CONSULTANT and approved by VCTC Contract Administrator to conform to the audit or review
recommendations. CONSULTANT agrees that individual terms of costs identified in the audit report
shall be incorporated into the AGREEMENT by this reference if directed by VCTC at its sole
discretion. Refusal by CONSULTANT to incorporate audit or review recommendations, or to ensure
that the federal, VCTC or local governments have access to CPA work papers, will be considered a
breach of AGREEMENT terms and cause for termination of the AGREEMENT and disallowance of
prior reimbursed costs.

CONSULTANT's Cost Proposal may be subject to a CPA ICR Audit Work Paper Review and/or audit
by the Independent Office of Audits and Investigations (IOAIl). IOAI, at its sole discretion, may review
and/or audit and approve the CPA ICR documentation. The Cost Proposal shall be adjusted by the
CONSULTANT and approved by the VCTC Contract Administrator to conform to the Work Paper
Review recommendations included in the management letter or audit recommendations included in
the audit report. Refusal by the CONSULTANT to incorporate the Work Paper Review
recommendations included in the management letter or audit recommendations included in the audit
report will be considered a breach of the AGREEMENT terms and cause for termination of the
AGREEMENT and disallowance of prior reimbursed costs.

a. During IOAI’s review of the ICR audit work papers created by the CONSULTANT’s
independent CPA, I0AI will work with the CPA and/or CONSULTANT toward a resolution of
issues that arise during the review. Each party agrees to use its best efforts to resolve any
audit disputes in a timely manner. If IOAI identifies significant issues during the review and is
unable to issue a cognizant approval letter, VCTC will reimburse the CONSULTANT at an
accepted ICR until a FAR (Federal Acquisition Regulation) compliant ICR {e.g. 48 CFR Part
31; GAGAS (Generally Accepted Auditing Standards); CAS (Cost Accounting Standards), if
applicable; in accordance with procedures and guidelines of the American Association of
State Highways and Transportation Officials (AASHTO) Audit Guide; and other applicable
procedures and guidelines}is received and approved by IOAI.

Accepted rates will be as follows:

i. If the proposed rate is less than one hundred fifty percent (150%) - the accepted rate
reimbursed will be ninety percent (90%) of the proposed rate.

ii. Ifthe proposed rate is between one hundred fifty percent (150%) and two hundred
percent (200%) - the accepted rate will be eighty-five percent (85%) of the proposed rate.
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iii. Ifthe proposed rate is greater than two hundred percent (200%) - the accepted rate will
be seventy-five percent (75%) of the proposed rate.

b. If IOAl is unable to issue a cognizant letter per paragraph E.1. above, IOAl may require
CONSULTANT to submit a revised independent CPA-audited ICR and audit report within
three (3) months of the effective date of the management letter. IOAI will then have up to six
(6) months to review the CONSULTANT’s and/or the independent CPA’s revisions.

c. Ifthe CONSULTANT fails to comply with the provisions of this paragraph E, or if IOAl is still
unable to issue a cognizant approval letter after the revised independent CPA audited ICR is
submitted, overhead cost reimbursement will be limited to the accepted ICR that was
established upon initial rejection of the ICR and set forth in paragraph E.1. above for all
rendered services. In this event, this accepted ICR will become the actual and final ICR for
reimbursement purposes under this AGREEMENT.

d. CONSULTANT may submit to VCTC final invoice only when all of the following items have
occurred: (1) IOAl accepts or adjusts the original or revised independent CPA audited ICR; (2)
all work under this AGREEMENT has been completed to the satisfaction of VCTC; and, (3)
IOAI has issued its final ICR review letter. The CONSULTANT MUST SUBMIT ITS FINAL
INVOICE TO VCTC no later than sixty (60) calendar days after occurrence of the last of these
items. The accepted ICR will apply to this AGREEMENT and all other agreements executed
between VCTC and the CONSULTANT, either as a prime or subconsultant, with the same
fiscal period ICR.

ARTICLE X - SUBCONTRACTING

A.

Nothing contained in this AGREEMENT or otherwise, shall create any contractual relation between
the VCTC and any Subconsultants, and no subagreement shall relieve the CONSULTANT of its
responsibilities and obligations hereunder. The CONSULTANT agrees to be as fully responsible to
the VCTC for the acts and omissions of its Subconsultants and of persons either directly or indirectly
employed by any of them as it is for the acts and omissions of persons directly employed by the
CONSULTANT. The CONSULTANT's obligation to pay its Subconsultants is an independent
obligation from the VCTC's obligation to make payments to the CONSULTANT.

The CONSULTANT shall perform the work contemplated with resources available within its own
organization and no portion of the work shall be subcontracted without written authorization by the
VCTC Contract Administrator, except that which is expressly identified in the CONSULTANT'’s
approved Cost Proposal.

Any subagreement entered into as a result of this AGREEMENT, shall contain all the provisions
stipulated in this entire AGREEMENT to be applicable to Subconsultants unless otherwise noted.

CONSULTANT shall pay its Subconsultants within Fifteen (15) calendar days from receipt of each
payment made to the CONSULTANT by the VCTC.

Any substitution of Subconsultants must be approved in writing by the VCTC Contract Administrator in
advance of assigning work to a substitute Subconsultant.

Prompt Progress Payment

CONSULTANT or subconsultant shall pay to any subconsultant, not later than fifteen (15) days after
receipt of each progress payment, unless otherwise agreed to in writing, the respective amounts
allowed CONSULTANT on account of the work performed by the subconsultants, to the extent of
each subconsultant’s interest therein. In the event that there is a good faith dispute over all or any
portion of the amount due on a progress payment from CONSULTANT or subconsultant to a
subconsultant, CONSULTANT or subconsultant may withhold no more than 150 percent of the
disputed amount. Any violation of this requirement shall constitute a cause for disciplinary action and
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shall subject the licensee to a penalty, payable to the subconsultant, of 2 percent of the amount due
per month for every month that payment is not made.

In any action for the collection of funds wrongfully withheld, the prevailing party shall be entitled to his
or her attorney’s fees and costs. The sanctions authorized under this requirement shall be separate
from, and in addition to, all other remedies, either civil, administrative, or criminal. This clause applies
to both DBE and non-DBE subconsultants.

G. Prompt Payment of Withheld Funds to Subconsultants

The VCTC may hold retainage from CONSULTANT and shall make prompt and regular incremental
acceptances of portions, as determined by the VCTC, of the contract work, and pay retainage to
CONSULTANT based on these acceptances. The VCTC shall designate one of the methods below in
the contract to ensure prompt and full payment of any retainage kept by CONSULTANT or
subconsultant to a subconsultant.

No retainage will be held by the VCTC from progress payments due to CONSULTANT.
CONSULTANTS and subconsultants are prohibited from holding retainage from subconsultants. Any
delay or postponement of payment may take place only for good cause and with the VCTC'’s prior
written approval. Any violation of these provisions shall subject the violating CONSULTANT or
subconsultant to the penalties, sanctions, and other remedies specified in Section 3321 of the
California Civil Code. This requirement shall not be construed to limit or impair any contractual,
administrative or judicial remedies, otherwise available to CONSULTANT or subconsultant in the
event of a dispute involving late payment or nonpayment by CONSULTANT, deficient subconsultant
performance and/or noncompliance by a subconsultant. This clause applies to both DBE and non-
DBE subconsultants.

H. Any violation of these provisions shall subject the violating CONSULTANT or subconsultant to the
penalties, sanctions and other remedies specified therein. These requirements shall not be construed
to limit or impair any contractual, administrative, or judicial remedies otherwise available to
CONSULTANT or subconsultant in the event of a dispute involving late payment or nonpayment by
CONSULTANT, deficient subcontract performance, or noncompliance by a subconsultant.

ARTICLE XI — EQUIPMENT PURCHASE AND OTHER CAPITAL EXPENDITURES

A. For purchase of any item, service, or consulting work not covered in CONSULTANT’s approved Cost
Proposal and exceeding five thousand dollars ($5,000), with prior authorization by VCTC’s Contract
Administrator, three competitive quotations must be submitted with the request, or the absence of
proposal must be adequately justified.

B. Any equipment purchased with funds provided under the terms of this AGREEMENT is subject to the
following:

a. CONSULTANT shall maintain an inventory of all nonexpendable property. Nonexpendable
property is defined as having a useful life of at least two years and an acquisition cost of five
thousand dollars ($5,000) or more. If the purchased equipment needs replacement and is
sold or traded in, VCTC shall receive a proper refund or credit at the conclusion of the
AGREEMENT, or if the AGREEMENT is terminated, CONSULTANT may either keep the
equipment and credit VCTC in an amount equal to its fair market value, or sell such
equipment at the best price obtainable at a public or private sale, in accordance with
established VCTC procedures; and credit VCTC in an amount equal to the sales price. If
CONSULTANT elects to keep the equipment, fair market value shall be determined at
CONSULTANT's expense, on the basis of a competent independent appraisal of such
equipment. Appraisals shall be obtained from an appraiser mutually agreeable to by VCTC
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and CONSULTANT, if it is determined to sell the equipment, the terms and conditions of
such sale must be approved in advance by VCTC.

b. Regulation 2 CFR 200 requires a credit to Federal funds when participating equipment with a
fair market value greater than five thousand dollars ($5,000) is credited to the project.

ARTICLE XIl - STATE PREVAILING WAGE RATES

A. No CONSULTANT or Subconsultant may be awarded an AGREEMENT containing public work
elements unless registered with the Department of Industrial Relations (DIR) pursuant to Labor Code
§1725.5. Registration with DIR must be maintained throughout the entire term of this AGREEMENT,
including any subsequent amendments.

B. The CONSULTANT shall comply with all of the applicable provisions of the California Labor Code
requiring the payment of prevailing wages. The General Prevailing Wage Rate Determinations
applicable to work under this AGREEMENT are available and on file with the Department of
Transportation's Regional/District Labor Compliance Officer
(https://dot.ca.gov/programs/construction/labor-compliance). These wage rates are made a specific
part of this AGREEMENT by reference pursuant to Labor Code §1773.2 and will be applicable to
work performed at a construction project site. Prevailing wages will be applicable to all inspection
work performed at VCTC construction sites, at VCTC facilities and at off-site locations that are set up
by the construction contractor or one of its subcontractors solely and specifically to serve VCTC
projects. Prevailing wage requirements do not apply to inspection work performed at the facilities of
vendors and commercial materials suppliers that provide goods and services to the general public.

C. General Prevailing Wage Rate Determinations applicable to this project may also be obtained from
the Department of Industrial Relations website at http://www.dir.ca.gov.

D. Payroll Records

a. Each CONSULTANT and Subconsultant shall keep accurate certified payroll records and
supporting documents as mandated by Labor Code §1776 and as defined in 8 CCR §16000
showing the name, address, social security number, work classification, straight time and
overtime hours worked each day and week, and the actual per diem wages paid to each
journeyman, apprentice, worker, or other employee employed by the CONSULTANT or
Subconsultant in connection with the public work. Each payroll record shall contain or be
verified by a written declaration that it is made under penalty of perjury, stating both of the
following:

i. The information contained in the payroll record is true and correct.

ii. The employer has complied with the requirements of Labor Code §1771, §1811, and
§1815 for any work performed by his or her employees on the public works project.

b. The payroll records enumerated under paragraph (1) above shall be certified as correct by
the CONSULTANT under penalty of perjury. The payroll records and all supporting
documents shall be made available for inspection and copying by VCTC representatives at
all reasonable hours at the principal office of the CONSULTANT. The CONSULTANT shall
provide copies of certified payrolls or permit inspection of its records as follows:

i. A certified copy of an employee's payroll record shall be made available for
inspection or furnished to the employee or the employee's authorized
representative on request.

ii. A certified copy of all payroll records enumerated in paragraph (1) above, shall be
made available for inspection or furnished upon request to a representative of
VCTC, the Division of Labor Standards Enforcement and the Division of
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Apprenticeship Standards of the Department of Industrial Relations. Certified payrolls
submitted to VCTC, the Division of Labor Standards Enforcement and the Division of
Apprenticeship Standards shall not be altered or obliterated by the CONSULTANT.

iii. The public shall not be given access to certified payroll records by the
CONSULTANT. The CONSULTANT is required to forward any requests for certified
payrolls to the VCTC Contract Administrator by both email and regular mail on the
business day following receipt of the request.

Each CONSULTANT shall submit a certified copy of the records enumerated in paragraph (1)
above, to the entity that requested the records within ten (10) calendar days after receipt of a
written request.

Any copy of records made available for inspection as copies and furnished upon request to
the public or any public agency by VCTC shall be marked or obliterated in such a manner as
to prevent disclosure of each individual's name, address, and social security number. The
name and address of the CONSULTANT or Subconsultant performing the work shall not be
marked or obliterated.

The CONSULTANT shall inform VCTC of the location of the records enumerated under
paragraph (1) above, including the street address, city and county, and shall, within five (5)
working days, provide a notice of a change of location and address.

The CONSULTANT or Subconsultant shall have ten (10) calendar days in which to comply
subsequent to receipt of written notice requesting the records enumerated in paragraph (1)
above. In the event the CONSULTANT or Subconsultant fails to comply within the ten (10)
day period, he or she shall, as a penalty to VCTC, forfeit one hundred dollars ($100) for each
calendar day, or portion thereof, for each worker, until strict compliance is effectuated. Such
penalties shall be withheld by VCTC from payments then due. CONSULTANT is not subject
to a penalty assessment pursuant to this section due to the failure of a Subconsultant to
comply with this section.

When prevailing wage rates apply, the CONSULTANT is responsible for verifying compliance with
certified payroll requirements. Invoice payment will not be made until the invoice is approved by the
VCTC Contract Administrator.

Penalty

a.

The CONSULTANT and any of its Subconsultants shall comply with Labor Code §1774 and
§1775. Pursuant to Labor Code §1775, the CONSULTANT and any Subconsultant shall
forfeit to the VCTC a penalty of not more than two hundred dollars ($200) for each calendar
day, or portion thereof, for each worker paid less than the prevailing rates as determined by
the Director of DIR for the work or craft in which the worker is employed for any public work
done under the AGREEMENT by the CONSULTANT or by its Subconsultant in violation of
the requirements of the Labor Code and in particular, Labor Code §§1770 to 1780, inclusive.

The amount of this forfeiture shall be determined by the Labor Commissioner and shall be
based on consideration of mistake, inadvertence, or neglect of the CONSULTANT or
Subconsultant in failing to pay the correct rate of prevailing wages, or the previous record of
the CONSULTANT or Subconsultant in meeting their respective prevailing wage obligations,
or the willful failure by the CONSULTANT or Subconsultant to pay the correct rates of
prevailing wages. A mistake, inadvertence, or neglect in failing to pay the correct rates of
prevailing wages is not excusable if the CONSULTANT or Subconsultant had knowledge of
the obligations under the Labor Code. The CONSULTANT is responsible for paying the
appropriate rate, including any escalations that take place during the term of the
AGREEMENT.
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c. In addition to the penalty and pursuant to Labor Code §1775, the difference between the
prevailing wage rates and the amount paid to each worker for each calendar day or portion
thereof for which each worker was paid less than the prevailing wage rate shall be paid to
each worker by the CONSULTANT or Subconsultant.

d. If a worker employed by a Subconsultant on a public works project is not paid the general
prevailing per diem wages by the Subconsultant, the prime CONSULTANT of the project is
not liable for the penalties described above unless the prime CONSULTANT had knowledge
of that failure of the Subconsultant to pay the specified prevailing rate of wages to those
workers or unless the prime CONSULTANT fails to comply with all of the following
requirements:

i. The AGREEMENT executed between the CONSULTANT and the Subconsultant for
the performance of work on public works projects shall include a copy of the
requirements in Labor Code §§ 1771, 1775, 1776, 1777.5, 1813, and 1815.

i. The CONSULTANT shall monitor the payment of the specified general prevailing rate of
per diem wages by the Subconsultant to the employees by periodic review of the
certified payroll records of the Subconsultant.

iii. Upon becoming aware of the Subconsultant’s failure to pay the specified prevailing rate
of wages to the Subconsultant’s workers, the CONSULTANT shall diligently take
corrective action to halt or rectify the failure, including but not limited to, retaining
sufficient funds due the Subconsultant for work performed on the public works project.

iv. Prior to making final payment to the Subconsultant for work performed on the public
works project, the CONSULTANT shall obtain an affidavit signed under penalty of perjury
from the Subconsultant that the Subconsultant had paid the specified general prevailing
rate of per diem wages to the Subconsultant’'s employees on the public works project and
any amounts due pursuant to Labor Code §1813.

Pursuant to Labor Code §1775, VCTC shall notify the CONSULTANT on a public works project within
fifteen (15) calendar days of receipt of a complaint that a Subconsultant has failed to pay workers the
general prevailing rate of per diem wages.

If VCTC determines that employees of a Subconsultant were not paid the general prevailing rate of per
diem wages and if VCTC did not retain sufficient money under the AGREEMENT to pay those employees
the balance of wages owed under the general prevailing rate of per diem wages, the CONSULTANT shall
withhold an amount of moneys due the Subconsultant sufficient to pay those employees the general
prevailing rate of per diem wages if requested by VCTC.

ARTICLE Xlll - EQUAL EMPLOYMENT OPPORTUNITY
During the performance of this contract, CONSULTANT agrees as follows:

A. CONSULTANT will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, sexual orientation, gender identity, or national origin. CONSULTANT
will take affirmative action to ensure that applicants are employed, and that employees are
treated during employment without regard to their race, color, religion, sex, sexual orientation,
gender identity, or national origin. Such action shall include, but not be limited to the following:
Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. CONSULTANT agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided setting forth the provisions of this
nondiscrimination clause.
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B. CONSULTANT will, in all solicitations or advertisements for employees placed by or on behalf of
the contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, sexual orientation, gender identity, or national origin.

C. CONSULTANT will not discharge or in any other manner discriminate against any employee or
applicant for employment because such employee or applicant has inquired about, discussed, or
disclosed the compensation of the employee or applicant or another employee or applicant. This
provision shall not apply to instances in which an employee who has access to the compensation
information of other employees or applicants as a part of such employee's essential job functions
discloses the compensation of such other employees or applicants to individuals who do not
otherwise have access to such information, unless such disclosure is in response to a formal
complaint or charge, in furtherance of an investigation, proceeding, hearing, or action, including
an investigation conducted by the employer, or is consistent with CONSULTANT's legal duty to
furnish information.

D. CONSULTANT will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided
advising the said labor union or workers' representatives of CONSULTANT’s commitments under
this section, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

E. CONSULTANT will comply with all provisions of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

F. CONSULTANT will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the administering agency
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

G. Inthe event of CONSULTANT’s noncompliance with the nondiscrimination clauses of this contract
or with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the contractor may be declared ineligible for further
Government contracts or federally assisted construction contracts in accordance with procedures
authorized in Executive Order 11246 of September 24, 1965, and such other sanctions may be
imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or
by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.

H. CONSULTANT will include the portion of the sentence immediately preceding paragraph and the
provisions of paragraphs (1) through (8) in every subcontract or purchase order unless exempted
by rules, regulations, or orders of the Secretary of Labor issued pursuant to section 204 of
Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each
subcontractor or vendor. CONSULTANT will take such action with respect to any subcontract or
purchase order as the administering agency may direct as a means of enforcing such provisions,
including sanctions for noncompliance:

Provided, however, that in the event a contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such direction by the administering agency,
the contractor may request the United States to enter into such litigation to protect the interests of
the United States.

The applicant further agrees that it will be bound by the above equal opportunity clause with
respect to its own employment practices when it participates in federally assisted construction
work: Provided, that if the applicant so participating is a State, Territorial, or local government, the
above equal opportunity clause is not applicable to any agency, instrumentality or subdivision of
such government which does not participate in work on or under the contract.
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The applicant agrees that it will assist and cooperate actively with the administering agency and
the Secretary of Labor in obtaining the compliance of contractors and subcontractors with the
equal opportunity clause and the rules, regulations, and relevant orders of the Secretary of Labor,
that it will furnish the administering agency and the Secretary of Labor such information as they
may require for the supervision of such compliance, and that it will otherwise assist the
administering agency in the discharge of the agency's primary responsibility for securing
compliance.

The applicant further agrees that it will refrain from entering into any contract or contract
modification subject to Executive Order 11246 of September 24, 1965, with a contractor debarred
from, or who has not demonstrated eligibility for, Government contracts and federally assisted
construction contracts pursuant to the Executive Order and will carry out such sanctions and
penalties for violation of the equal opportunity clause as may be imposed upon contractors and
subcontractors by the administering agency or the Secretary of Labor pursuant to Part I, Subpart
D of the Executive Order. In addition, the applicant agrees that if it fails or refuses to comply with
these undertakings, the administering agency may take any or all of the following actions: Cancel,
terminate, or suspend in whole or in part this grant (contract, loan, insurance, guarantee); refrain
from extending any further assistance to the applicant under the program with respect to which
the failure or refund occurred until satisfactory assurance of future compliance has been received
from such applicant; and refer the case to the Department of Justice for appropriate legal
proceedings.

ARTICLE XV — CONTRACT WORK HOURS AND SAFETY STANDARDS ACT COMPLIANCE

A. Overtime requirements. No contractor or subcontractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

B. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause
set forth in paragraph (b)(1) of this section the CONSULTANT and any subcontractor responsible
therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall
be liable to the United States (in the case of work done under contract for the District of Columbia
or a territory, to such District or to such territory), for liquidated damages.

Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1)
of this section, in the sum of $26 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (b)(1) of this section.

C. Withholding for unpaid wages and liquidated damages. VCTC shall upon its own action or upon
written request of an authorized representative of the Department of Labor withhold or cause to
be withheld, from any moneys payable on account of work performed by the contractor or
subcontractor under any such contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety
Standards Act, which is held by the same prime contractor, such sums as may be determined to
be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.

D. Subcontracts. CONSULTANT or subcontractor shall insert in any subcontracts the clauses set

forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible
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for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (b)(1) through (4) of this section.

ARTICLE XVI - CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT

A. Clean Air Act. CONSULTANT agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

a. CONSULTANT agrees to report each violation to the (hname of applicant entering into
the contract) and understands and agrees that the (name of the applicant entering
into the contract) will, in turn, report each violation as required to assure notification
to the Federal Emergency Management Agency, and the appropriate Environmental
Protection Agency Regional Office.

b. CONSULTANT agrees to include these requirements in each subcontract exceeding
$150,000 financed in whole or in part with Federal assistance provided by FEMA.

B. Federal Water Pollution Control Act. CONSULTANT agrees to comply with all applicable
standards, orders, or regulations issued pursuant to the Federal Water Pollution Control Act, as
amended, 33 U.S.C. 1251 et seq.

a. CONSULTANT agrees to report each violation to the (name of the applicant entering
into the contract) and understands and agrees that the (name of the applicant
entering into the contract) will, in turn, report each violation as required to assure
notification to the Federal Emergency Management Agency, and the appropriate
Environmental Protection Agency Regional Office.

b. CONSULTANT agrees to include these requirements in each subcontract exceeding
$150,000 financed in whole or in part with Federal assistance provided by FEMA.

ARTICLE XVII - DEBARMENT AND SUSPENSION

A. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As
such, the contractor is required to verify that none of the contractor’s principals (defined at 2
C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R.
§ 180.940) or disqualified (defined at 2 C.F.R. § 180.935).

B. CONSULTANT must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C,
and must include a requirement to comply with these regulations in any lower tier covered
transaction it enters into.

C. This certification is a material representation of fact relied upon by (insert name of
recipient/subrecipient/applicant). If it is later determined that the contractor did not comply with 2
C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to remedies available to
(insert name of recipient/subrecipient/applicant), the Federal Government may pursue available
remedies, including but not limited to suspension and/or debarment.

D. The bidder or proposer agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and
2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period of any contract that
may arise from this offer. The bidder or proposer further agrees to include a provision requiring
such compliance in its lower tier covered transactions.

ARTICLE XVIIl - ANTI-LOBBYING AMENDMENT

Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended). Contractors who apply or bid for an
award of $100,000 or more shall file the required certification. Each tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person or organization for influencing or
attempting to influence an officer or employee of any agency, a Member of Congress, officer or employee
of Congress, or an employee of a Member of Congress in connection with obtaining any Federal contract,
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grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any lobbying with
non-Federal funds that takes place in connection with obtaining any Federal award. Such disclosures are
forwarded from tier-to-tier up to the recipient who in turn will forward the certification(s) to the awarding
agency.

ARTICLE XIX - PROCUREMENT OF RECOVERED MATERIALS

A. In the performance of this contract, CONSULTANT shall make maximum use of products
containing recovered materials that are EPA-designated items unless the product cannot be
acquired—

a. Competitively within a timeframe providing for compliance with the contract performance
schedule;

b. Meeting contract performance requirements; or
c. Atareasonable price.

B. Information about this requirement, along with the list of EPA-designated items, is available at
EPA's Comprehensive Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program.

C. CONSULTANT also agrees to comply with all other applicable requirements of Section 6002 of
the Solid Waste Disposal Act.

ARTICLE XX — ACCESS TO RECORDS
The following access to records requirements apply to this contract:

A. CONSULTANT agrees to provide VCTC, the FEMA Administrator, the Comptroller General of the
United States, or any of their authorized representatives access to any books, documents,
papers, and records of CONSULTANT which are directly pertinent to this contract for the
purposes of making audits, examinations, excerpts, and transcriptions.

B. CONSULTANT agrees to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

C. CONSULTANT agrees to provide the FEMA Administrator or his authorized representatives
access to construction or other work sites pertaining to the work being completed under the
contract.

D. In compliance with the Disaster Recovery Act of 2018, VCTC and CONSULTANT acknowledge
and agree that no language in this contract is intended to prohibit audits or internal reviews by the
FEMA Administrator or the Comptroller General of the United States.

ARTICLE XXI - DHS SEAL, LOGO, AND FLAGS

CONSULTANT shall not use the Department of Homeland Security (DHS) seal(s), logos, crests, or
reproductions of flags or likenesses of DHS agency officials without specific FEMA pre-approval.

ARTICLE XXIl - COMPLIANCE WITH FEDERAL LAW, REGULATION, AND EXECUTIVE ORDERS

This is an acknowledgement that FEMA financial assistance will be used to fund all or a portion of the
contract. CONSULTANT will comply with all applicable Federal law, regulations, executive orders, FEMA
policies, procedures, and directives as currently applicable and as may be amended from time to time
whether or not specifically referenced herein.

ARTICLE XXIIl - NO OBLIGATION BY FEDERAL GOVERNMENT
The Federal Government is not a party to this contract and is not subject to any obligations or liabilities to

the VCTC, CONSULTANT, or any other party pertaining to any matter resulting from the contract.
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ARTICLE XXIV - PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED
ACTS

CONSULTANT acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to the CONTRACTOR’S actions pertaining to this contract.

ARTICLE XXV - INSURANCE

Before beginning any work under this Contract, CONSULTANT, at its own cost and expense, unless
otherwise specified below, shall procure the types and amounts of insurance listed below against claims
for injuries to persons or damages to property that may arise from or in connection with the performance of
the work hereunder by the CONSULTANT and its agents, representatives, employees, and
subcontractors. Consistent with the following provisions, CONSULTANT shall provide proof satisfactory to
VCTC of such insurance that meets the requirements of this section and under forms of insurance
satisfactory in all respects, and that such insurance is in effect prior to beginning work to
VCTC. CONSULTANT shall maintain the insurance policies required by this section throughout the term
of this Agreement. The cost of such insurance shall be included in the CONSULTANT's
Proposal. CONSULTANT shall not allow any subcontractor to commence work on any subcontract until
CONSULTANT has obtained all insurance required herein for the subcontractor(s). CONSULTANT shall
maintain all required insurance listed herein for the duration of this Agreement.

A. Workers’ Compensation. CONSULTANT shall, at its sole cost and expense, maintain Workers’
Compensation insurance as required by the State of California with Statutory Limits and Employer’s
Liability insurance with no less than $1,000,000 per accident for bodily injury or disease.. In the
alternative, CONSULTANT may rely on a self-insurance program to meet those requirements, but
only if the program of self-insurance complies fully with the provisions of the California Labor
Code. Determination of whether a self-insurance program meets the standards of the Labor Code
shall be solely in the discretion of the Contract Administrator, as defined in Section 10.9. The
insurer, if insurance is provided, or the CONSULTANT, if a program of self-insurance is provided,
shall waive all rights of subrogation against VCTC and its officers, officials, employees, and
volunteers for loss arising from work performed under this Agreement.

B. Commercial General and Automobile Liability Insurance.

a. Commercial General Liability (CGL). Insurance Services Office Form CG 0001 covering
CGL on an “occurrence” basis, including products and completed operations, property
damage, bodily injury and personal & advertising injury with limits no less than $2,000,000
per occurrence. If a general aggregate limit applies, either the general aggregate limit shall
apply separately to this project/location (ISO CG 25 03 or 25 04) or the general aggregate
limit shall be twice the required occurrence limit. No endorsement shall be attached limiting
the coverage. Commercial general coverage shall be at least as broad as Insurance
Services Office Commercial General Liability occurrence form CG 0001 or GL 0002 (most
recent editions) covering comprehensive General Liability Insurance.

b. Automobile Liability. Insurance Services Office Form Number CA 0001 covering, Code 1
(any auto), or if CONSULTANT has no owned autos, Code 8 (hired) and 9 (non-owned),
with limit no less than $1,000,000 per accident for bodily injury and property damage.
Automobile coverage shall be at least as broad as Insurance Services Office Automobile
Liability form CA 0001 (most recent edition).

c. Additional requirements. Each of the following shall be included in the insurance coverage
or added as a certified endorsement to the policy:

i. The Insurance shall cover on an occurrence or an accident basis, and not on a
claims-made basis.
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ii. Any failure of CONSULTANT to comply with reporting provisions of the policy shall
not affect coverage provided to VCTC and its officers, employees, agents, and
volunteers.

C. Professional Liability Insurance.

a.

General requirements. CONSULTANT, at its own cost and expense, shall maintain for the
period covered by this Agreement professional liability insurance for licensed professionals
performing work pursuant to this Agreement in an amount not less than $3,000,000 per
claim or per occurrence covering the licensed professionals’ errors and omissions. Any
deductible or self-insured retention shall not exceed one hundred fifty thousand dollars
($150,000) per claim.

Claims-made limitations. The following provisions shall apply if the professional liability
coverage is written on a claims-made form:

i. The retroactive date of the policy must be shown and must be before the date of
the Agreement.

ii. Insurance must be maintained and evidence of insurance must be provided for at
least five (5) years after completion of the Agreement or the work, so long as
commercially available at reasonable rates.

iii. If coverage is canceled or not renewed and it is not replaced with another claims-
made policy form with a retroactive date that precedes the date of this Agreement,
CONSULTANT shall purchase an extended period coverage for a minimum of five
(5) years after completion of work under this Agreement or the work. VCTC shall
have the right to exercise, at the CONSULTANT’s sole cost and expense, any
extended reporting provisions of the policy, if the CONSULTANT cancels or does
not renew the coverage.

iv. A copy of the claim reporting requirements must be submitted to VCTC for review
prior to the commencement of any work under this Agreement.

D. All Policies Requirements

a.

Acceptability of insurers. All insurance required by this section is to be placed with insurers
with a Bests' rating of no less than A:VII.

Verification of coverage. Prior to beginning any work under this Agreement,
CONSULTANT shall furnish VCTC with complete copies of all policies delivered to
CONSULTANT by the insurer, including complete copies of all endorsements attached to
those policies. All copies of policies and certified endorsements shall show the signature
of a person authorized by that insurer to bind coverage on its behalf. If VCTC does not
receive the required insurance documents prior to the CONSULTANT beginning work, this
shall not waive the CONSULTANT’s obligation to provide them. VCTC reserves the right
to require complete copies of all required insurance policies at any time.

Notice of Cancellation of Coverage. A certified endorsement shall be attached to all
insurance obtained pursuant to this Agreement stating that coverage shall not be
suspended, voided, canceled by either party, except after thirty (30) days' prior written
notice by certified mail, return receipt requested, has been given to VCTC. In the event
that any coverage required by this section is cancelled, CONSULTANT shall provide
written notice to VCTC at CONSULTANT's earliest possible opportunity and in no case
later than ten (10) working days after CONSULTANT is notified of the change in coverage.
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d. Additional insured; primary insurance. VCTC and its officers, employees, agents, and
volunteers, and those of VCTC’s partner agencies that utilize the subject data, shall be
covered on the General Liability and Automobile Liability policies as additional insureds
with respect to each of the following: liability arising out of activities performed by or on
behalf of CONSULTANT, including VCTC’s general supervision of CONSULTANT;
products and completed operations of CONSULTANT, as applicable; premises owned,
occupied, or used by CONSULTANT; and automobiles owned, leased, or used by the
CONSULTANT in the course of providing services pursuant to this Agreement. The
coverage shall contain no special limitations on the scope of protection afforded to VCTC
or its officers, employees, agents, or volunteers.

A certified endorsement must be attached to all policies stating that coverage is primary
insurance with respect to VCTC and its officers, officials, employees and volunteers, and
that no insurance or self-insurance maintained by VCTC shall be called upon to contribute
to a loss under the coverage.

E. Deductibles and Self-Insured Retentions. CONSULTANT shall disclose to and obtain the approval
of VCTC for the self-insured retentions and deductibles before beginning any of the services or
work called for by any term of this Agreement. Further, if the CONSULTANT’s insurance policy
includes a self-insured retention that must be paid by a nhamed insured as a precondition of the
insurer’s liability, or which has the effect of providing that payments of the self-insured retention by
others, including additional insureds or insurers do not serve to satisfy the self-insured retention,
such provisions must be modified by special endorsement so as to not apply to the additional
insured coverage required by this agreement so as to not prevent any of the parties to this
agreement from satisfying or paying the self-insured retention required to be paid as a precondition
to the insurer’s liability. Additionally, the certificates of insurance must note whether the policy does
or does not include any self-insured retention and also must disclose the deductible.

During the period covered by this Agreement, only upon the prior express written authorization of
Contract Administrator, CONSULTANT may increase such deductibles or self-insured retentions
with respect to VCTC, its officers, employees, agents, and volunteers. The Contract Administrator
may condition approval of an increase in deductible or self-insured retention levels with a
requirement that CONSULTANT procure a bond, guaranteeing payment of losses and related
investigations, claim administration, and defense expenses that is satisfactory in all respects to
each of them.

F. Subcontractors. CONSULTANT shall include all subcontractors as insureds under its policies or
shall furnish separate certificates and certified endorsements for each subcontractor. All
coverages for subcontractors shall be subject to all of the requirements stated herein.

G. Variation. VCTC may approve a variation in the foregoing insurance requirements, upon a
determination that the coverage, scope, limits, and forms of such insurance are either not
commercially available, or that VCTC'’s interests are otherwise fully protected.

H. Remedies. In addition to any other remedies VCTC may have if CONSULTANT fails to provide or
maintain any insurance policies or policy endorsements to the extent and within the time herein
required, VCTC may, at its sole option exercise any of the following remedies, which are
alternatives to other remedies VCTC may have and are not the exclusive remedy for
CONSULTANT’s breach:

Obtain such insurance and deduct and retain the amount of the premiums for such insurance from
any sums due under the Agreement;

Order CONSULTANT to stop work under this Agreement or withhold any payment that becomes
due to CONSULTANT hereunder, or both stop work and withhold any payment, until
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CONSULTANT demonstrates compliance with the requirements hereof; and/or terminate this
Agreement.

ARTICLE XXVI - INDEMNIFICATION REQUIREMENTS

To the fullest extent permitted by law, CONSULTANT shall indemnify, defend, protect and hold harmless
(with legal counsel approved by VCTC) VCTC, its Boards, Commissions, and their officials, employees and
agents, and those of VCTC'’s partner agencies that utilize the subject data (“Indemnified Parties”), from and
against any and all liability, claims, demands, damage, loss, obligations, causes of action, proceedings,
awards, fines, judgments, penalties, costs and expenses, including attorneys’ fees, court costs, expert and
witness fees, and other costs and fees of litigation, arising or alleged to have arisen, in whole or in part, out
of or in connection with (1) CONSULTANT’s breach or failure to comply with any of its obligations contained
in this Contract, including any obligations arising from the CONSULTANT’s compliance with or failure to
comply with applicable laws, including all applicable federal and state labor requirements including, without
limitation, the requirements of California Labor Code section 1770 et seq. or (2) negligent, reckless, or willful
acts, errors, omissions or misrepresentations committed by CONSULTANT, its officers, employees, agents,
subcontractors, or anyone under CONSULTANT’s control, in the performance of work or services under
this Contract (collectively “Claims” or individually “Claim”).

A. In addition to CONSULTANT’s duty to indemnify, CONSULTANT shall have a separate and wholly
independent duty to defend Indemnified Parties at CONSULTANT’s expense by legal counsel
approved by VCTC, from and against all Claims, and shall continue this defense until the Claims
are resolved, whether by settlement, judgment or otherwise. No finding or judgment of negligence,
fault, breach, or the like on the part of CONSULTANT shall be required for the duty to defend to
arise. VCTC shall notify CONSULTANT of any Claim, shall tender the defense of the Claim to
CONSULTANT, and shall assist CONSULTANT, as may be reasonably requested, in the defense.

B. If CONSULTANT elects to use subcontractors, CONSULTANT agrees to require its subcontractors
to indemnify Indemnified Parties and to provide insurance coverage to the same extent as
CONSULTANT If the CONSULTANT elects to use subcontractors, the CONSULTANT shall not
allow any subcontractor to commence work until all insurance required of subcontractor is obtained.

C. The provisions of this Section shall survive the expiration or termination of this Contract.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the date first herein written

above.

VENTURA COUNTY TRANSPORTATION COMISSION
By:

Date:

Martin R. Erickson

Executive Director

APPROVED AS TO FORM: VCTC
By:

Date:

Steven T. Mattas, General Counsel

RAILPROS, INC.
By:

Date:

Dan Davis, Vice President
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APPENDIX A, 44 C.F.R. PART 18 — CERTIFICATION REGARDING LOBBYING
Certification for Contracts, Grants, Loans, and Cooperative Agreements

The undersigned certifies, to the best of his or her knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal
loan, the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit
Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants,
loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction
was made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for
each such failure.

The Contractor, RailPros, Inc., certifies or affirms the truthfulness and accuracy of each statement of its
certification and disclosure, if any. In addition, the Contractor understands and agrees that the provisions
of 31 U.S.C. Chap. 38, Administrative Remedies for False Claims and Statements, apply to this
certification and disclosure, if any. Signature of Contractor’s Authorized Official

Name and Title of Contractor’s Authorized Official

Date
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